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February 4, 2013

Chief Fred Boory, President
Allegheny County Chiefs of Police

RE: Procedure for DUI/Stop Testing - UNTIL FURTHER NOTICE

Dear Chief Boory,

On December 31, 2012, in a well-written opinion by The Honorable Judge
Lawrence F. Clark, Jr., of the Court of Common Pleas of Dauphin County, Judge Clark
called into question the reliability of the results of breath testing where the breath testing
device is only calibrated between BAC levels of .05% and .15% and the test result falls
outside of these calibration limits.

We have discussed the findings of Judge Clark with the Allegheny County
Medical Examiner's Office and have concluded that a" breath testing devices in
Allegheny County should be calibrated at higher BAC levels. It is expected that this
activity will be concluded by the end of March. Until that time, it is recommended that
the following procedures be followed:

I. CONTINUED USE OF BREATH TESTING

Breath testing may properly continue. If a subject's test result! is within the
calibration limits (i.e., between .05% and .15%), the test should be considered valid.

II. USE OF BLOOD TESTING

If a subject's breath test result is outside of the calibration limits, a request that
the subject submit to blood testing should be made. It should be explained to the
subject that the breath test result is outside of the calibration limits and that this is the
reason that the request for submission to a blood test is being made. The officer who
makes the request should give a second O'Connell warning2 before the test is

I Current regulations require that two consecutive tests be conducted and that only the lower of the test
results be considered. For purposes of this recommendation, if either test result is outside of the
calibration limits, then the test should be considered invalid and blood testing should be conducted.

2 This is a warning related to the license suspension consequences of the refusal to submit to testing that
is mandated by the Pennsylvania Supreme Court's decision in Commonwealth, Department of
Transportation, Bureau of Traffic Safety v. O'Connell, 555 A.2d 873 (Pa. 1989).
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administered. A second test may not be necessary if the breath test result is below the
calibration limits and the subject is not in a special category of persons whose low level
of intoxication may result in criminal sanctions (Le., minors and commercial drivers).

The propriety of such a request that a subject submit to a second test has found
acceptance in the appellate case law if the request is reasonable under the
circumstances, and the explanation and warning described above are provided. See,
e.g., Karabinos v. Commonwealth, Department of Transportation, Bureau of Driver
Licensing, 739 A.2d 601 (Pa.Cmwlth. 1999); Commonwealth, Department of
Transportation, Bureau of Driver Licensing v. Harbaugh, 595 A.2d 715 (Pa.Cmwlth.
1991); and Blair v. Commonwealth, 539 A.2d 958 (Pa.Cmwlth. 1988).

III. PREEMPTIVE USE OF BLOOD TESTING

In some circumstances, in order to avoid unnecessary breath testing (and the
delays associated with such testing) and to avoid litigation about the propriety of a
request that a subject submit to a second test, an officer may decide to request that the
subject submit to blood testing instead of requesting that the subject submit to breath
testing.

If the officer, based upon observations of the subject, believes that the subject is
intoxicated by alcohol to the extent that it is likely that the subject's BAC level is in
excess of .15%, the officer should consider requesting that the subject submit to blood
testing instead of requesting that the subject submit to breath testing.

Many police agencies make use of preliminary breath testing (PBT) devices. If a
PBT is used before a decision is made as to whether to request that the subject submit
to breath testing and if the preliminary result is outside of the calibration limits, the
officer should consider requesting that the subject submit to blood testing instead of
requesting that the subject submit to breath testing.

To the extent that you have questions in this regard, you should follow standard
procedures to contact the On-Call Assistant District Attorney who handles the approval
of warrants.

Ve

Ste en A. , Jr.
Allegheny County District Attorney

cc: Allegheny County Chiefs of POlice
City of Pittsburgh Police Chief Nate Harper
Allegheny County Medical Examiner, Dr. Karl Williams


